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^
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Defendmit in Error.

BRIEF FOR PLAINTIFF IX ERROR

The Case.

1. June 17, 1910, the defendant in error Porter

filed in the District Court, Territory of Alaska,

Fourth Division, a Complaint (Tr. pp. 11 and 12)

wherein he alleged that between January and June

he hauled 547 cords of wood, the propertji of the

plaintiff in error, and that it was agreed that de-

fendant in error should receive for his said services

$4.50 per cord; that thereby plaintiff in error be-

came indebted to defendant in error in the sum

of $2461.50; that sum is now due, owing and pay-

able from plaintiff in error to defendant in error,



and although often requested phiiiitiff fails and re-

fuses to i^ay the same. The prayer of the com-

plaint is as follows: "Wherefore plaintiff (defend-

" ant in error) asks judgment of the Court for the

"• sum of $2461.50 and his costs and disbursements'*

(Tr. pp. 11 and 12).

2. The same day (June 17, 1910) Porter verified

and filed an affidavit in the case, wherein he states:

(a) "That he as plaintiff has commenced an action

'* in" said Court "the object and purpose of w^hich

"is to recover a judgment against the defendant

" Alex Mitchell for the sum of $2461.50 on a claim

^^ for services rendered by plaintiff for and on behalf

" of defendant between the 22nd day of January,

" 1910, and April 1, 1910, whereby said defendant

" became indebted to plaintiff in the sum of

" $2461.50 which amount defendant agreed to pay;"

(b) "That the defendant Alex Mitchell is about to

" remove from the District'of Alaska to some point
'

' or points unknown to plaintiff, without said Terri-

" tory of Alaska, with intent to defraud his credi-

" tors, especially this affiant; and that said de-

" fendant has disposed of all of his property in the

" District of Alaska and converted the same into

" money with intent to defraud his creditors, espe-

" cially this affiant" (Tr. p. 13).

3. Writ of arrest was issued and sis^ned bv the

judge upon this complaint and affidavit and in that

action, on the sajiie day—June 17—that the com-

plaint and said affidavit were filed, reciting the com-



mencement of the action and its purpose, and the

filing by Porter of an affidavit and undertaking and

stating such to be as provided for in Chapter 12,

page 164, of Carter's Annotated Code of Alaska;

this writ of arrest directed that Mitchell be arrested

wherever found and held to bail in the sum of

$2500 (Tr. pp. 14-15).

4. The marshal arrested Mitchell on said writ of

arrest on June 18, 1910 (Tr. p. 15).

5. August 23, 1910, Mitchell, by his attorneys

gave notice of a motion to be heard before the

Court on August 27, 1910, for an order vacating

the writ of arrest, discharging him from custody

and discharging his bondsmen, and setting aside and

rendering null and void all proceedings had to cause

his arrest (Tr. p. 17) ; this motion was denied on

September 2, 1910 (Tr. pp. 22-23).

6. October 24, 1910, defendant in error Porter

filed an amended complaint, alleging that on Feb-

ruaiy 22, 1910, he entered into an agreement with the

members of a mining partnership, w^hereby Porter

agreed to haul wood for $4.50 per cord for said co-

partnership and did haul 550 cords, when Porter

and the partnership agreed that he need not haul

any more wood and that they were then indebted to

Porter in the sum of $2461.50, and Porter notified

them that he would hold the wood if not paid.

Mitchell then informed Porter that ^litchell had a

claim against said wood for $1375 being the price of



$2.50 per cord that partnership agreed to pay hmi;

that there was then remaining about 450 cords of

the wood Porter hauled, valued by jNIitchell at suf-

ficient to pay him $2.50 and Porter $4.50 per cord

for hauling the same; Mitchell agreed with Porter

that if Porter would not seek to dispose of the wood

under his lien or involve the wood in litigation and

release said partnership of their indebtedness to him,

that Mitchell would procure a bill of sale from said

partnership, take title in his ovm. name and sell and

dispose of the wood, and pay Porter $4.50 per cord

for that hauled by Porter, and not sell any of the

wood for less than $8 per cord ; and Mitchell further

stated that he had 170 cords in the hills, and that

he would pay Porter the balance of his said claim of

$2461.50 after he sold said wood hauled by Porter

and if Porter desired would sell all said wood to him

upon pajTiient by Porter to Mitchell of the sum of

$1375, the amount of Mitchell's claim, and Porter

agreed to pay Mitchell whenever asked by him, the

amount of his claim for $1375 ; that Porter released

the partnership from its debt to him, etc., as agreed,

and partnership gave bill of sale of wood to Mitch-

ell; that Mitchell after that sold said wood and by

reason thereof became indebted to Porter in the sum

of $2461.50, which amount he has refused and neg-

lected to pay; and the prayer is for a judgment for

$2461.50 and costs; this amended complaint is also

verified by Porter who makes oath that he knows

''the contents thereof, and 'believes the same to he

true" (Tr. pp. 23-27).



7. Trial of the action was had upon this amend-

ed complaint, and on October 28, 1910, a verdict of

the jury was rendered and filed, wherein the jury

simply found for Porter against Mitchell for the

sum of $2461.50 (Tr. p. 28). No issues were ever

made or submitted to the jury or found upon by

either the Court or the jury, involving the arrest

or imprisonment of Mitchell.

8. January 9, 1911, judgment was rendered,

signed by the judge and entered, reducing the ver-

dict to $1800 and adjudging that Porter have and

recover from Mitchell that sum with costs, and that

execution issue therefor,—and then proceeded to

state as follows: *'It further appearing to the Court

" that the defendant Alex Mitchell, has been pre-

'' viously arrested in said action under the provi-

'' sions of Chapter 12 of Part IV, of the Code of

" Civil Procedure for the District of Alaska; It is

" furtlier ordered, that execution may be issued

'* against the person of the judgment debtor after

'' the return of execution against his property un-

'' satisfied in whole or in part" (Tr. pp. 28, 29, 30).

9. January 21, 1911, Mitchell moved the Couii;

to amend said judgment by striking therefrom the

said parts thereof reciting his provisional arrest

and ordering an execution to issue against his per-

son (Tr. pp. 4 and 5).

10. January 25, 1911, Mitchell by an amended

motion moved the Court for an order discharging

him from the custodv of the marshal, bv whom he



was held under the said ivrit of arrest issued upon

the original complaint on June 17, 1910 (Tr. pp.

7-11).

11. Februaiy 11, 1911, the Court denied both

motions—the one to strike out the said parts of the

judgnient, and the other to discharge Mitchell from

custody of marshal (Tr. p. 33).

12. On petition of plaintiff in error Mitchell, a

writ of error was issued on March 23, 1911 (Tr. pp.

46-47).

Assignment of Errors.

The plaintiff in error assigns the following errors

committed by the trial Court on the hearing of his

tu'o motions, viz. (Tr. pp. 36-41) :

Denial of:

(a) Motion for Dischaege of the Defeot)ant

From Arrest, as amended by the amended motion

for discharge of the defendant from arrest, and

(b) Motion for Order Amending Judgment;

both of which motions were made and heard after

judgment had been entered, and which said errors

the said defendant intends to and does rely upon in

his writ of error to be prosecuted to the United

States Circuit Court of Appeals for the Ninth Cir-

cuit, at San Francisco, California.
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I.

The Court erred in refusing to amend the judg-

ment rendered in the above-entitled action on the

9th day of Januar3% 1911, by striking therefrom the

following part thereof:

" It further appearing to the Court that the de-

" fendant Alex Mitchell has been provisionally ar-

** rested in said action under the provisions of Chap-
** ter 12 of Part IV, of the Code of Civil Procedure
** for the District of Alaska;

'' It is further ordered that execution may be is-

** sued against the person of the judgment debtor

" after the return of execution against his property

" unsatisfied in whole or in part"

for the reason that said part of the judgment was

not justified by the verdict of the jury rendered in

the above-entitled action, and was entered in the

judgment without warrant or authority of law.

II.

The Court erred in refusing to grant defendant's

motion for order amending judgment by striking

out the part referred to in assignment of error No.

1, for the reason that the issue of fraud was not

raised by the pleadings in the action, nor tried by

the jury or the Court, and therefore the part of the

judgment, ordering execution to be issued against

the person of the judgment debtor was without war-

rant or authoritv of law, and was void.



III.

The Court crrccl in refusing to grant the motion

for discharge of defendant, for the reason that the

atBdavit for arrest of the defendant, filed in said

action, was insufficient to justify the Court in issu-

ing a writ of arrest against defendant in this, that

the same failed to show that the plaintiff had a

sufficient cause of action against defendant.

IV.

The Court erred in denying defendant's motion,

as amended, for the discharge of the defendant from

arrest, for the reason that the defendant was ar-

rested and held in custody without any legal right,

warrant, or process of law in this, that the affidavit

filed by plaintiff, upon which the writ of arrest was

issued, was insufficient to justify the Court in order-

ing the defendant arrested, inasmuch as the said af-

fidavit failed to show:

(a) That the plaintiff had a sufficient cause of

action against the defendant.

(b) That the defendant was about to remove

from the District of Alaska, with intent to defraud

his creditors or that he had disposed of his property

with intent to defraud his creditors; the averments

contained in said affidavit alleged that the defendant

was about to remove from the District of Alaska

with intent to defraud his creditors, and had dis-

posed of all of his property, and converted the

same into monev with intention to defraud his cred-



itoi's,—which avoi'ments were conclusions of law

and not of fact, and said affidavit failed to set forth

any facts or particulars, which would justify the

Court in finding.

V.

The Court erred in refusing to discharge defend-

ant from arrest for the reason that there was a vari-

ance between the original complaint, as filed in said

action, upon which the defendant was arrested, and

the amended complaint, which was subsequently filed

in said action and upon which the action was finally

tried, and that said plaintiff by filing said amended

complaint, in which he changed his cause of action,

abandoned his original cause of action as well as the

cause for arrest.

VI.

The Court erred in refusing to discharge defend-

ant from arrest, for the reason that the issues of

fraud, set out in the affidavit of arrest, were not

alleged in either the original or the amended com-

plaint, and that said issues of fraud w^ere not sub-

mitted to the jury or to the Court at the trial of the

action, or at any other time.

VII.

The Court erred in refusing to discharge defend-

ant from arrest for the reason that the issue as to

whether or not the defendant was about to remove

from the District of Alaska, with intent to defraud
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his creditors, and as to wlicthcr or not the defend-

ant had disposed of all his property in the District

of Alaska, with intent to defraud his creditors, was

not submitted to the jury for its determination, nor

were said issues passed upon by the Court.

VIII.

The Court erred in denying defendant's motion

for discharge from arrest, for the reason that it ap-

peared, upon the hearing of the said motion, that

there was not sufficient cause to allow the writ of

arrest, and that defendant had good cause, which

would entitle him to be discharged on habeas corpus.

IX.

The Court erred in denying the defendant's mo-

tion to be discharged from arrest for the reason that

it appeared, at the hearing of said motion, that the

defendant was held without due or any sufficient

process of law.

Wherefore the defendant j^rays that the order

made and entered by the above Court on the 11th

day of February, 1911, denying the motion of de-

fendant of his discharge from arrest, and the motion

of defendant to amend the judgment, may be re-

versed, and that he be allowed all things that he has

lost thereby (Tr. pp. 36-41).
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Argument.

Section 99, Chapter 12, Title I, of the "Act mak-

ing further provision for a civil government for

Alaska, and for other purposes", provides (1 Fed-

eral Statutes Annotated, pp. 71-75) :

Sec. 99. '*No person shall he arrested in any
civil action at law, except as provided in this

section. The defendant may he arrested in the

following cases

:

''^ First: In an action for the recovery of

money or damages, when the defendant is ahout

to remove from the district with intent to de-

fraud his creditors, or when the action is for an
injury to person, or willfully injuring or wrong-
fully taking, detaining or converting property
* * *

^^ Fifth: When the defendant has removed
or disposed of his property, or is about to do so,

with intent to defraud his creditors."

Section 100: "The mode of proceeding to ob-

tain the arrest of a defendant for any of the

causes specified in the section last preceding,

shall he as provided in this section:

"First: At any time after the comm.ence-
ment of an action action at law, and before
judgment, the plaintiff in such action shall, in

the discretion of the Court or the judge thereof,

be entitled to a writ of arrest for su(^h defend-
ant whenever he shall make and file with the

clerk of the Court in which such action is com-
menced, or is at the time pending, an affidavit

that the plaintiff has a sufficient cause of action

therein, and that the case is one of those men-
tioned in the section last preceding. * * *"

Section 121: "A defendant arrested may, at
any time before judgment, apply on motion to

the Court or Judo-e thereof in which the action
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is pending, upon notice to the plaintiff, to va-

cate the writ of arrest/'

Section 122: *' * * * If upon the hearing

of such motion it shall satisfactorily^ appear
that there was not sufficient cause to allow the

writ, or that there is other good cause which
would entitle him to be discharged on habeas
corpus, the same shall he vacated, * * * ."

(1 Fed. Statutes Annotated, pp. 71-75.)

Section 256 (1 Federal Statutes Annotated, p. 99)

provides

:

u * * * Except as in this section herein-

after provided, * * * if the trial be by jury,

judgment shall be given by the Court in con-

formity therewith, and entered by .the clerk

within two days from the time the verdict has
been received."

I.

THE VERDICT DID NOT CONTAIN ANY FINDING UPON ANY

ISSUE INVOLVING FRAUD OR THE RIGHT TO IMPRISON

PLAINTIFF IN ERROR OR ISSUE EXECUTION AGAINST HIS

PERSON, AND THE JL'DGMENT ADDING THOSE FEATURES

TO SUCH EXTENT IS VOID.

Section 256, Alaska Code, quoted above, expressly

declares that where the trial is hy jury, the Court

shall give judgment in conformity with the verdict;

consequently, the only judgment that would be m
conformity with the verdict and which the Court

under the law had any power to give, was that the

defendant in error have and recover the reduced
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sum of $1800; the Court had no power to adjudge

that execution should issue against the person of the

plaintiff in error, and that portion thereof should

have been struck out upon the motion made.

II.

THEUE WERE >'0 ALLEGATIONS OF FRAUD I\ THE COM-

PLAINT, NOR WERE ANY ISSUES OF FRAUD RAISED OR

SUBMITTED TO THE JURY, NOR ANY FINDING OF FRAUD

MADE BY EITHER COURT OR JURY; THE PORTIONS OF

THE JUDGMENT TO WHICH OBJECTION WAS MADE ARE

VOID, AND NO EXECUTION AGAINST THE PERSON COULD

ISSUE THEREON.

In Davis v. Robinson, 10 Cal. 411, the complaint

alleged a cause of action upon a promissory note,

and on the commencement of the action the defend-

ant was arrested, as here, upon charges made in an

affidavit that the defendant was about to depart

from the State with intent to defraud his creditors

and had disposed of his property witli the like in-

tent. The defendant ansAvered the complaint and

filed counter-affidavits to meet the charges in the

plaintiff's affidavit; and upon the issues raised by

the affidavits the Court found against the defendant

upon the charge of the fraudulent dis])osition of liis

property, gave judg-ment against defendant, and

that execution be issued against the person of de-

fendant. Judge Field rendering the opinion said

:

"There is no doiiht as to the correctness of
the position that the execution must be warrant-
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ed hy the judgment. It rests upon and must
follow the judgment; if it exeeeds the judgment,

it has no validity. To authorize, therefore, an
arrest on execution, the fraud must he stated in

the judgment, for the writ issues in the lan-

guage of the statute in the 'enforcement' of the

'judgment'.

*'Nor do we entertain any doubt that the ques-

tion of fraud 7nust he submitted to the jury, ex-

cept so far as may be necessary to authorize the

arrest pending the action. To justify execution

against the person, which may be followed by
imprisonment, an issue must be framed, and be
determined like issues of fact raised upon the

pleadings. Fraud is an offence involving moral
turpitude, and is followed by imprisomnent not
merely as a means of enforcing pa;^^neut, but
also as a punishment, and it would indeed be
strange if on a mere question of indebtedness
the right to a trial by a jury should be held
sacred and inviolate, and yet such trial be de-

nied upon a question involving a possible loss of

character and liberty. We should hesitate long
before we held that this latter ciuestion could be
tried upon affidavits where the accuser is also

witness, where the affiants are not present, and
no cross-examination of witnesses is allowed.

We are aware of decisions in other States hold-

ing a different view, but we do not find suffi-

cient reasons advanced in them to induce us to

deny what we cannot but regard as the clear

right of the partv accused. Corwin v. Freeland,
6 How. Prac. 241).

''To authorize a judgment convicting the de-

fendant of fraud, the facts upon which the
charge is based must he specifically alleged in
the complaint. A judgment is the determina-
tion of the rights of the parties upon the facts

pleaded, and it cannot in any event exceed the
relief warranted bv the case stated in the com-
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plaint. Execution against the person, unlike an
execution against the property of the defendant,

which follows, as a matter of course, upon a

money-judgment, can only issue upon direction

of the Court to that effect, based upon the spe-

cial facts found, and such facts cannot be con-

sidered by the jury unless averred in the plead-

ings. Side issues upon affidavits are not the

issues upon which juries pass. The arrest upon
affidavit is only intended to secure the presence
of the defendant until final judgment; and in

order to detain and imprison his person after-

wards, the fraud must he alleged in the com-
plaint, he parsed upon by the jury, and he stat-

ed in the judgment.

"In nearly every case in which an arrest is

allowed by the statute, the facts authorizing the

arrest also constitute the cause of the action,

and, of course, must necessarily be stated in the

complaint. In the few instances where the cir-

cumstances authorizing an arrest occur subse-

quently to the filing of the complaint, application

should be made to the Court either to amend the

original, or to file a supi3lemental complaint, so

as to set forth the facts upon which execution
against the person of the defendant will be
asked in the enforcement of the judgment
sought. By requiring the charges to be stated

in the complaint, the rights of the defendant
will be fully guarded. He can then meet the

charges, and have a fair opportunity of defend-
ing himself by a trial before the jury.

"There may be some inconvenience in blend-

ing, on the same trial, a question of indebted-

ness and a question of fraud, but we perceive
no way of avoiding this and giving full protec-

tion to the defendant. A special finding on the

question of fraud should be always taken, so as

to keep it as distinct as possible from the main
subject of controversy.
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"It follows, that the judgment appealed from,

so far as it finds against the defendant upon the

charge of a fraudulent disposition of his prop-

erty and awards execution against his person,

must be reversed. Ordered accordingly."

We ask the attention of the Court to the ease of

Ledford v. Emerson, 143 N. C. 527; 55 S. E. 969;

10 L. E. A. (N. S.) 362, where the Court adopts the

views and quotes the opinion of Justice Field, in

Davis V. Eobinson, 10 Cal. 411, and approves Payne

V. Elliott, 54 Cal. 339; 35 Am. Rep. 80.

See also

:

Matoon v. Eder, 6 Cal. 57, 60;

Stewart v. Levy, 36 Cal. 159, 167

;

Kullmann v. Greenebaum, 84 Cal. 98, 99

;

Portland Crocker Co. v. Murphy, 130 Cal.

649, 651.

In Payne v. Elliot, 54 Cal. 339, 343 (a decision in

which his honor Judge Ross, now a judge of this

Court, concurred), on page 343, Judge McKee ren-

dering the opinion, approving Davis v. Robinson,

10 Cal. 412, said:

"But the judgment for fraud exceeds the re-

lief to which the plaintiff was entitled by his

complaint, for the only averments upon the sub-

ject of fraud are: 'That the defendants received
said shares of stock in a fiduciary capacity, as
the agents of this plaintiff and not otherwise';
and 'that defendants were and are guilty of
fraud in receiving and converting said stock to

their own use'. It is not altogether clear how
a person is chargeable with fraud by receiving
shares of stock in a fiduciary capacity; for, as
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the term 'tiuuciary' imports, the defendants
must have received them rightfully to hold in

trust for the plaintiff. But if the defendants,

as trustees of the plaintiff, fraudulently con-

verted the stock to their own use, the facts

which constituted the imputed fraud should
have been stated; for fraud is never presumed,
but must be proved ; and to be proved, the facts

upon which the charge is Ijased must be specific-

ally alleged in the complaint. (Davis v. Robin-
son, 10 Cal. 412.)

''Without any issuable averments upon the

subject, the Court finds 'that the defendants
were the agents of the plaintiff ; that the plain-

tiff delivered the stock to them to hold as secur-

ity for the payment of $409 which he owed to

them, and that the}^ received it in the course of
their emplo5Tnent as such ageijts and in a fidu-

ciary capacity'. Upon these findings the Court
'adjudged the defendants guilty of having
fraudulently misapplied and converted said one
hundred shares of the capital stock of the
Northern Belle Mill and Mining Company to

their own use, and that the defendants be ar-

rested and held in custody until they pay the
amount of this judgment, or until they shall

otherwise be legally discharged from custody'.
The judgment in this respect is not warranted
b}^ the case stated in the complaint or the find-

ings.

"Some time after the judgment had been ren-
dered, the Court below undertook, by an order
entered upon the minutes of the Couii;, to mod-
ify it by 'striking out the last six lines there-
in'; but that does not cure the error. The judff-
ment convicting the defendants of fraud and
ordering their arrest should be vacated.

"It is hardly necessary to remand the cause
for a new trial for that purpose, but the Court
below is directed to strike from the judgment



18

the following matter, viz.: 'And that plaintiff

is entitled to an order of arrest against said de-

fendants until the same shall be paid. * * *

And it is further ordered, adjudged, and de-

creed that defendants were the agents of the

said plaintiff, and that they received one hun-
dred shares of the capital stock of the Northern
Belle Mill and Mining Company, of the value

of $2,950. That they received the same as the

agents of the said plaintiff, and in a fiduciary

capacity, and refused to deliver the same to

plaintiff, on demand; and that they, the said

defendants, converted the same to their o^^^l

use, and against the will or consent of said

plaintiff, by reason of which they are hereby
adjudged guilty of fraud. And it is further or-

dered, adjudged, and decreed that said defend-
ants be arrested, and held in custody until they
pay the amount of this judgment, or until they
otherwise legally be discharged from custody.'

"Thus modified, the judgment is affirmed.

McKinstry, P. J., and Ross, J., concurred."

Quoted in:

Portland Crocker Co. v. Murphy, 130 Cal.

649, 651.

And in Merritt v. Wilcox, 52 Cal. 238, 243, Chief

Justice Wallace said:

" * * * it was held, in Da\ds v. Robinson
(10 Cal. 411) that a special finding of fraud was
necessary to authorize a judgment running
against the person of the debtor."
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III.

THE AFFIDAVIT FOR AKKEST IS FATALLY DEFECTIVE IN

THIS: (a) THAT IT DOES NOT STATE FACTS SHOWING,

NOR STATE AS A FACT, THAT PLAINTIFF "HAS A SUFFI-

CIENT CAUSE OF ACTION"; (h) THAT IT DOES NOT STATE

THAT DEFENDANT "HAS DISPOSED OF HIS PROPERTY,

WITH INTENT TO DEFRAUD HIS CREDITORS".

Subdivisions ''First" and ''Fifth" of Section 99,

of the Alaska Civil Code allow an arrest

"in an action for the recovery of money or
damages when the defendant is (a) about to

remove from the district with intent to defraud
his creditors * * *; and when the defendant
has (b) removed or disposed of his property
with intent to defraud his creditors."

Section 100, provides that the mode of proceeding

to obtain the arrest sJiall he as provided therein; and

subdivision "First" of Section 100, declares:

"At any time after the commencement of an
action at law, and before judgment, the plaintiff

in such action shall, * * * be entitled to a
writ of arrest for such defendant whenever he
shall make and file * * * an affidavit (a) that
the plaintiff has a sufficient cause of action
therein, and (b) that the case is one of those

mentioned in the section last preceding ; " * * *

Now the affidavit stated that Frank J. Porter as

plaintiff lias commenced an action in the said Court,

to recover a judgment against Mitchell * * * ox

A cr.Ai:\r for services rexdered by plaintiff for and

on behalf of defendant; that defendant is about to

remove from the District of Alaska with intent to
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defraud his creditors * * *• and that defendant

has disposed of cdl of his property in the District

of Alaska, and converted tJie same into money, with

intent to defraud his creditors (Tr. p. 13).

FIRST: The Affidavit Absolutely Fails to

Show That the Plaintiff has a Sufficient Cause

OF Action.

This affidavit does not state facts showing a suf-

ficient cause of action; it does not state that plain-

tiff has a sufficient cause of action or any cause of

action; it does not state that the defendant became

or was indebted to plaintiff in the sum of $2461.50

for services rendered by plaintiff for or on behalf

of defendant between January and AiDril, 1910; it

does not state that defendant has not paid or did not

pay for same.

But the affidavit simply states that (a) plaintiff

has commenced an action in that Court; (b) that the

object and purpose of that action is to recover a

judgment against defendant for $2461.50; (c) that

such action is on a claim for services rendered

whereby defendant became indebted to plaintiff in

the said sum which he agreed to pay. That such ac-

tion is ''on a claim for services'' is absolutely insuf-

ficient.

In re Vinich, 86 Cal. 70.

The affidavit does not state that defendant has

not paid the said sum; it does not state that plain-

tiff i^endered services for or on behalf of defendant

;
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it does not state that defendant is indehtcd to plain-

tiff in the sum of $2461.50; and it absolutely fails to

state that that sum has not been paid or tliat de-

fendant has not paid.

Therefore, it must be taken as established, that

while the law of Alaska demands that the affidavit

shall show "that the plaintiff has a sufficient coMse

of action", the affidavit made absolutely fails to

either state "that plaintiff has a sufficient cause of

action" or to state facts shoiving that he has a suf-

ficient cause of action.

The affidavit made, was simply a recital of (a) the

commencement by the plaintiff of an action; (b) that

the object and purpose of that action Avas to recover a

judgment for $2461.50; (c) that such action was on

a claim for services, whereby defendant became in-

debted; (d) in other words, it consisted entirely of

a description of the object and purpose of the ac-

tion which i3laintiff had commenced, and that such

action was ha>sed on a claim against defendant.

Peterson v. Nesbitt, 11 California App. 370,

372;

In re Vinich, 86 Cal. 70;

McGilvery v. Morehead, 2 Cal. 607.

SECOND : The Affidavit Absolutfxy Fails to

Show That Defendant Has Disposed of His Prop-

erty With Intent to Defraud His Creditors :

The affidavit in this aspect states: "that said de-

fendant has disposed of all of his property in the
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District of Alaska and converted the same into

moneij, with intent to defraud his creditors.

If the affidavit had merely stated: "that defend-

** ant lias disposed of all of his property with intent

" to defraud his creditors", and stopped there, it

might be claimed that such statement is in the lan-

guage of subdivision "fifth", of Section 99, of the

Alaska Code; but the affidavit continues, and shows

that defendant disposed of his propertj^ hy convert-

ing the same into money; in other words, he changed

it {not disposed of it) from some unstated form

into money; but there is no suggestion of any con-

cealment of the money nor any disposal of the

money into which he had converted his property.

The affidavit in this respect is also absolutely in-

sufficient to justify the arrest.

Ex parte Fkmnoto, 120 Cal. 316, 321.

Therefore, the affidavit is fatally defective in the

statement of the material facts required to be show^n

therein by Section 100, subdivision "first" of the

Alaska Code.

IV.

MONTHS AFTER THE ARREST OF PLAINTIFF IN ERROR, AN
AMENDED COMPLAINT WAS FILED SETTING UP AN EN-

TIRELY NEW CAUSE OF ACTION, WHEREIN THE ORIGINAL

CAUSE OF ACTION AND ARREST WERE ABANDONED; AND
THAT THE LEGAL EFFECT THEREOF WAS AN ABANDON-
MENT AND WITHDRAWAL OF THE ARREST PROCEEDINGS
AGAINST PLAINTIFF IN ERROR.

In October, 1910, the iDlaintiff filed an amended

complaint (Tr. pp. 23-27) setting up an entirely new
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cause of action; there was an al)solute variance l)e-

tween the original and this amended complaint and

the affidavit for the arrest; no arrest proceedings

were issued after this amended complaint was filed

and the motions of plaintiff in error that he be dis-

chaiged from arrest should have been granted.

V.

THE AMENDED COMPLAIXT CHANGED THE ACTION FKOM BE-

ING AN ACTION AT LAW TO AN ACTION IN EQUITY; AND

NO ARREST CAN BE HAD OR EXIST IN AN EQUTABLE
ACTION.

Sections 99 and 100 of the Alaska Code provide

for the arrest of defendants only in civil actions at

law; and there can be no arrest in an action in

equity, into which the amended complaint changed

this action.

See:

Amended Complaint, Transcript, pages 23-27.

It is submitted that the plaintiff in error was ar-

rested upon an affidavit which w^as absolutely insuf-

ficient to give the Court any jurisdiction to order

his arrest and imprisonment; that the filing of the

amended complaint setting up a new cause of action

was an abandonment of the original cause of action

and of arrest and operated to release plaintiff in
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error from arrest and imprisonment under the orig-

inal complaint and affidavit and writ of arrest; that

the amended complaint changed the cause of action

from a civil action at law to an action in equity, and

no arrest can be had under Sections 99 and 100,

Alaska Code, except in a civil action at law ; that the

verdict of the jury rendered in the action did not

contain any finding upon any issue involving fraud

under Section 100, Alaska Code, but was simply that

the defendant was indebted to the plaintiff in the

sum of $2,461.50, and it was the duty of the Court

to render judgment under Section 256, Alaska Code,

in conformity icitli the verdict; there were no alle-

gations of fraud in the com^Dlaint, there were no

issues of or involving fraud raised or submitted to

the Court or the jury, nor any finding of fraud made

by either the Court or the jury, and the Court had

no power or authority to adjudge or decree or in-

corporate in the judgment that an execution be is-

sued against the person of the plaintiff in error ; and

finally that the arrest and imprisonment of plaintiff

in error were and are without due process of law.

Wherefore, plaintiff in error respectfully prays

that this Court order and adjudge that the arrest

and imprisonment of the plaintiff in error in said

action and under said proceedings were and are

erroneous and without due process of law; that the

portions of said judgment authorizing and directing

that an execution issue against the person of plain-

tiff in error be struck out ; that defendant be ordered
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released and discharged from arrest under the said

writ of arrest; that said judgment to the extent that

it adjudges the arrest and imprisonment of and an

execution against the person of plaintiff in error be

reversed; and for such other and further order^

relief and judgment as shall be proper in the prem-

ises.

Dated, San Francisco,

October 2, 1911.

Charles J. Heggerty,

Attorney for Plaintiff in Error.




